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OPINION AMD ORDER

This case is before the Board upon the agency's

petition for review of the January 18, 1989, initial

decision, which reversed its action removing the appellant

from her position. For the reasons discussed below, the

Board GRANTS the agency's petition for review under 5 U.S.C.

§ 7701(e)(l), AFFIRMS the initial decision in its finding

that the appellant failed to show reprisal and

discrimination based on sex, REVERSES the initial decision

in its finding that the agency's charges were not sustained



and that the appellant established discrimination based on

physical handicap, and SUSTAINS the appellant's removal.

BACKGROUND

The agency removed the appellant from her position as

Pharmacologist based on the charges of failure to follow

written instructions and absence without leave (AWOL) . See

Initial Appeal File, Tab 6, Subtab 34. The charges arose

out of the appellant's failure to report for duty in the
' •'' !•'

agency's laboratory (lab) based on her asserted .sens&'td.VAV.V/?*';>'---:':'':'f .; "•;<•/ :•:.''?• •• '••';""; //; •"?,".:•,
n .. 'î -'rV ' '••'•'f'-'f'-̂. •'>'vMv* '-:vi'

to chemicals in the lab, her failure to {;^idni^^ v|ji.e . 7
;̂!̂ K$fcxf̂ /̂ :.'$-

supervisor, as requested, of her intent ions £*$>£$r$&£%':'tieir1'

position with the agency, and her unauthorized "'absence from

work from May 16, 1988, until July 15, 1988, thê  4atc ^

notice of proposed removal. Jd. at Subt

appellant appealed her removal to the Dallas Regional Office >.

of the Board, disputing the charges and raising the

affirmative defenses of reprisal for having engaged in

alleged protected activities and discrimination based on sex

and physical handicap. Id. at Tabs 1, 16.

The administrative judge found the agency action not

sustained. She found that the appellant properly refused to

follow her supervisor's instructions to report to work

because her uncontradicted testimony established that she

1 The appellant had worked in an office setting immediately
prior to her division's decision /'.in 1988 to shift some of
the work emphasis to the lab, to which she was reassigned.
See Id. at Tab 6, Subtab 7.



experienced severe respiratory difficulties when exposed to

chemicals in the lab. The administrative judge also found

that the agency unreasonably refused to accept the

supporting medical documentation the appellant presented.

As to the appellant's affirmative defenses, the

administrative judge found that she did not establish

reprisal because her opposition to a peer review system, on

which she based her reprisal claim, was not a protected

activity under 5 U.S.C. § 2302(b)(8) or § 2302(b)(9). The
, . . • ' • . , ' ' • • . ' • , . • } ' ; • ' / v '',.' . - _ • ' ' • ' , :

administrative judge further found that, even if the

appellant had shown that she had engaged in a protected

activity, she did not show that retaliation was the

motivating factor for her reassignment to lab work. The

administrative judge also found that the appellant failed to

show sex discrimination because, although she showed that
•'•_:' , . ' ( . , - ' •' ,(.'•.

she was a member of a protected group, she did not present

evidence sufficient to show that she was denies^ leave while

male employees similarly situated were granted leave.2

The administrative judge found, however, that the

agency discriminated against the appellant based on her

physically handicapping condition. In this regard, the
i. 1, "

administrative judge found that the appellant was a

physically handicapped person under 29 C.F.R.•'..,§ 1613. 702 ta)j;
/'/.••'•' P': ' <v -.4

because her sensitivity to • organic chemicals limited her

2 We concur irv the administrative judge^s findings that-(the
appellant failed to prove that her removal was motivated'By;
reprisal for having engaged in alleged protected activities^
and by discrimination based on sex. The appellant has; hot
petitioned for review of these findings. '•̂'••̂.



ability to work. she found that the appellant had

identified two positions for which she believed she might

have been qualified, and that, although th«~ agency's

personnel specialist testified that none of those positions

existed at the time of the hearing, the agency did not meet

its obligation to search for a suitable vacancy for the
v

appellant.

In its petition for review, the ageriey contends, inter

alia, that: (1) In accepting as sufficient the appellant's

evidence as to her inability to perform; the administrative

judge ignored 5 C.F.'R. part 339, which places upon the

employee the burden of establishing that she was medically

restricted in the performance of her duties; (2) the

appellant improperly refused the order to report to the lab;

and ;(3) the appellant is not a qualified handicapped
'. ' . I ; ,'.p ' ; • r-.i( _,- -' ; ' , ' A<- v.'r ,. • ' : '/'/'• • . '

individual. '"' .'.£".',•',.. ..-",•"" • ! . • '',,,,"""".' ". . ••• "..,.''•
' : , . ' ' - ' "f .,;•'' „,'•' ' '••'•/' / . •.

The appellant has responded to the petition for review,

asserting the correctness of the initial decision.

ANALYSIS

The appellant did not sustain her burden of proving that she

was medically/; restricted from performing lab work, andv
/•(••^•- •'••': "••'•'.••.•' .'"':''•• ''•'••'• •'••'•'-••."••-'•,."•••'.'.... .' , .. •••'•'' . •••'•'-.•'. ' , fv'V

':-(4̂ « ; • • • ' • • ' ' • - • ' • ' . • - ' ; ' ' ' ' '';•-. ' . • ' - • • • •••:'.'•••:'.: "-"•.v-.w • ' " . . • : ' • . . , . " • . "N;:;:" ;

.•accordingly, the agency charges are sustained, w f

••'^Is^'-c.Fi-iR" part 339 sets forth those circumstances in
•• • ,• • J^ ' •• '• ' -• ' . -p . • • • • • • • / • > • * ' . • &•{ . ' ••• '• ' -V- - , :"

|̂ hd;cĥ 2̂i agency may require or offer a medical examination
$$'""'':'•''... -.^ '' •:,;.- , ' .' ''•''•, ' ; ' • :'••'''•, . '..-'•''• . ''

and the prqcfedures for doing so. The applicable regulation,;



5 C.F.R. § 339.301(d), provides in pertinent part as

follows:

An agency may offer a medical
examination when an individual has made
a request for medical reasons for a
change in duty status, assignment, or
working conditions or any other benefit
or special treatment ... and the agency,
after it has received and reviewed
medical documentation, determines that
it cannot grant, support, or act further
on the request without verification of
the clinical findings and current
clinical status.

This regulation places the burden on the employee to

support, with medical evidence, a request for special

treatment based on medical reasons. While the regulation

permits an agency to offer a medical examination if the

employee does not meet this burden, it does not "requiren

the agency to do so.3

The agency contends that, in finding that the appellant

established that she had a medical limitation, the

administrative judge erroneously accepted her statements of

sensitivity as constituting adequate medical evidence. The

agency asserts that, in doing so, the administrative judge
/

apparently relied on the fact that the appellant was unable

to obtain the medical records of treatment she allegedly

3 In fact, the Board has noted that 5 C.F.R. part 339,
which was revised by the Office of Personnel Management in
1584, was intended to limit significantly the authority of
agencies to order medical examinations for employees in
light of previous abuses. See Abatecola v. Veterans
Administration, 29 M.S.P.R. 6ply 605, aft'd, 802 F.2d 471
(Fed. Cir. 1986) (table); 49 Fed. Reg. 1321 (1984).



received for chemical sensitivity, as well as on the

testimony of the agency's medical advisor, Dr. George Smith,

that he was aware of only one doctor in the country who

could perform the required clinical work to test for a

sensitivity such as the appellant's. See Petition for

Review (PFR) File, Tab 1, PFR at 14 & n.4. The agency

further contends that the administrative judge erred in

stating that the agency required the appellant to submit

clinical documentation only and that the agency, in fact,

requested a range of medical evidence, including clinical

findings. Id. at 14 n.3. The agency alleges that the

appellant did not attempt to locate records of her alleged

treatment in the 1970s for chemical sensitivity, and that,

although she testified that she could not locate medical

records from her present physician, there was no indication

from the physician that such records ever existed. The

agency notes that there was no evidence that the appellant

advised the agency of her health concerns while working in

an agency lab from 1976-1980, and that the appellant was

reassigned from that lab in 1980 because of difficulties

with her supervisor, and not because of medical problems.

Id. at 14 n.4.

The administrative judge found, based on the

appellant's uncontradicted testimony, that she had a

sensitivity tc chemicals. The administrative judge

considered letters written by two of the appellant's

physicians, Drs. Alvin W. Strauss, Jr., and Forrest B.



Miller. Drt Strauss recommended that the appellant refrain

from lab work because of her previous reaction to chemicals.

See IAF at Tab 6, Subtab 1. Dr. Strauss's letter related

the appellant's history with respect to her exposure to

chemicals. His letter was not, however, based on his own

examination of the appellant. Dr. Miller also recommended

against the appellant's exposure to organic solvents. While

Dr. Miller treated the appellant for "severe rhinitis,

conjunctivitis and bronchitis," and stated that she was

sensitive to organic solvents, he did not treat her for

reactions to those solvents. Jd. at Subtab 13.

The agency's medical advisor, Dr. Smith, noted,

however, that clinical records submitted by the appellant

did not show that she should be restricted from lab work.

He noted that there was "no data to verify the frequency or

intensity of the exposure to which" the appellant had been

subjected in her prior employment, during which she alleged

r-he. became aware of her sensitivity, and that there were "no

abnormal clinical findings." Jd. at Subtab 20. Dr. Smith

also noted that x-rays taken on March 8, 1988, when Dr.

Miller saw the appellant, were normal. Dr. Smith further

pointed out that, although an April 19, 1988, clinical note

from the Strauss Clinic "confirm[ed] Ms. Maulding's concern

about having a reaction to chemicals,* a clinical

examination of the same date was negative in regard to any

requirement for restriction to chemical exposure. Jd. See

also IAF at Tab 20.
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With regard "to the issue of whether there was an

available testing procedure to confirm the. appellant's

condition, Dr. Strauss stated that he was not" aware of

anyone who performed "routine pulmonary function challenges

using potentially toxic chemicals" and that, while there

were routine tests to induce asthma, use of such toxic

chemicals for this purpose would create "some risk." Id.,

Appellant Exhibit - X. He also stated that significant

"inhalation of organic solvents to test their effects on

pulmonary function . .. would increase risk of pulmonary

damage." Id., Appellant's Exhibit Y. Further, Dr. Smith

testified that he knew only one doctor nationwide, in

Denver, Colorado, who administered chemical sensitivity

testing. See Initial Decision at 5-6.

However, in a September 30, 1988, letter, Dr. Jerry

Heron, who reviewed the appellant's medical records at the

request of Dr. Miller, stated that pulmonary studies

performed on the appellant on April 13, 1988, "demonstrated

normal expiratory flow rates." Id., Appellant's Exhibit Z.

He suggested "a methacholine challenge test," which, if

positive, would have indicated sensitivity "in less than

toxic exposures" and would have required no further

"specific testing for chemical reactivity or

hypersensitivity." Id. He noted that only if the

methacholine challenge test was negative would the

appellant's Doctors "be faced with the difficult task of

proving the presence of a chemical irritant." Id. Dr.



Heron did not indicate whether any risks v&re involved in a

methacholine challenge test, and there is no evidence of

record to support a finding that the test is dangerous.

We find that the evidence presented by the appellant

consisted mostly of her own subjective reports of

sensitivity to .chemicals.. The medical evidence presented

relied on the appellant's own statements of chemical

sensitivity or related to other medicar problems not germane

, to such sensitivity. While we agree with the administrative

judge that the agency's medical advisor should have informed

the appellant of the only medical doctor he knew nationwide

who performed chemical sensitivity tests, we find that the

appellant could have obtained clinical evidence if she had

submitted to a methacholine challenge test as Dr. Heron had

recommended to her own physician, Dr. Mil ler/l; There is no

medical documentation of record indicating that the

appellant submitted to such a test. Further, the agency has

asserted that the appellant would have been assigned to a

position with the least exposure to chemicals, that the

agency had "extensive safety precautions in the lab to

prevent exposure to these chemicals," and that the appellant

had worked in the lab for four years prior to 1980 with no

apparent or documented problem. See PFR at 17-18. The

appellant does not challenge these assertions in her

response to the petition for review.

Therefore, we find that the appellant has failed to

support her allegation that her sensitivity to chemicals
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warranted her absence from duty. Accordingly, we find that

her refusal to report, for duty in the lab as directed was

improper and sustain that portion of the charge"""bf failure

to follow instructions, as well as the AWOL charge.4 See

Proctor v. Equal Employment Opportunity Commission, 27

M.S.P.R. 163, 168-69 (1985) (where an employee fails to show

that the work environment does not place the employee in

danger of death or serious injury, the employee's AWOL and
f . .

refusal to return to work warrant adverse action). See also

Haymore v. Department of the Navy, 9 M.S.P.R. 499, 504

(1982) , and Parser v. Department of the Interior, 4 M.S.P.R.

97, 100 (1980) (an employee's refusal to obey an order is

proper only where the employee shows that obedience would

result in death or serious bodily injury).
'•'/ ''' . '' ' <v '

We note that the administrative judge did not consider
, '•'•' , '

the entire charge of failure to follow instructions. A

portion of the charge related to the appellant's failure to

notify her supervisor by June 28, 1988, of her intentions
,•'. ' • 'r

regarding her" employment. The appellant does not assert

4 The initial decision erroneously states that the
appellant *was removed for absence without leave (AWOL) from
May 16, 198,8, through the date of her removal ...."
Initial Decision;, at 1, IAF, Tab 23; see Allen v. Veterans
Administration, 38 M.S.P.R. 31, 33 (1988) (it is error for
an administrative judge to consider in an AWOL charge any
;period of absence not stated in the proposal notice). The
record shows that, with respect to the AWOL charge, the
agency, relied only on the period stated in the proposal
notice, /May 16, 1988, to July 15, 1988, in removing the
appellant. However, the administrative judge's adjudicatory
error., was not prejudicial to the appellant's substantive
rights and, therefore, does not warrant reversal of the
initial decision based on that error. See Panter v.
Department of the Air Force, 22 M.S.P.R. 281, 282 (1984).
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that she was unable to notify the agency because of medical

or other reasons. She alleges in her response to the

petition for review, however, that her attorney- contacted

the agency, but she does not specify the date of such

contact, identify the individual with whom her attorney

communicated, or disclose the content of such communication.

See Response to Petition for Review, PFR File at Tab 3. We

therefore find that the appellant failed to notify her

supervisor of her employment intentions as directed and that

this portion of the charge of failure to follow instructions

is also sustained.

The appellant failed to prove discrimination based on

phvsical handicap.

Under 29 C.F.R. § 1613.702(a), a handicapped person is

defined "as ons who: (1) Has a physical or mental

impairment which substantially limits one or more of such

person's major life activities, (2) has a record of such an

impairment, or (3) is regarded as having such an

impairment.*' Since we have found that the appellant has

failed to establish a sensitivity to chemicals and a history

of a substantial limitation upon employability, we find that

she is not a handicapped person within the meaning of

29 C.F.R. § 1613.702(a). See Forrisi v. Bowen, 794 F.2d

931, 933-34 (4th Cir. 1986) (the Rehabilitation Act covers

"truly disabled, but genuinely capable, individuals").

Thus, we find that she has failed to iiiake out a prima facie
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case of discrimination based on a physical handicap. See

Savage v. Department of the Navy, 36 M.S.P.R. 148, 152

(1988), and Stalkfleet v. United States Postal"Service, 6

M.S.P.R. 637, 647 (1981) (in order to establish a prima

facie case of discrimination based on a physical handicap,

an appellant must prove, inter alia, that he or she is a

handicapped person within the meaning of 5 C.F.R. §

1613.702(a)).5

The penalty of removal was reasonable.

Because we find the agency action sustained, we will

address the reasonableness of the penalty imposed. See

Douglas v. Veterans Administration, 5 M.S.P.R. 280, 306

(1981) (the Board will review the agency-imposed penalty

only to determine if the agency considered all the relevant

factors and exercised management discretion within tolerable

limits of reasonableness).

The record shows that, at the time of her removal, the

appellant had more than thirteen years of satisfactory

government service, over twelve of which were with the

agency. See IAF at Tab 1 and Tab 6, Subtab 33. The record

also shows, however, that, on May 2, 1988, the appellant's

supervisor officially reprimanded her for failing to follow

5 Since we have found no discrimination by the agency based
on physical handicap, we need not address the agency's
contention that the Board * should reject* the holding in
Ignacio v. United States Postal Service, 30 M.S.P.R. 471,
486-87 (Spec. Pan. 1986), that an agency is required to
consider reassignment as a reasonable accommodation of a
qualified handicapped employee. See PFR at 21-22.
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his instructions to report for duty, as well for her AWOL.

Jd. at Subtab 18. Also, he warned her that her continued

failure to provide the requested medical documentation, ' to

notify him of her employment intentions, and to report for

work could result in more serious discipline, including

removal. Jd. at Subtabs 18, 31. Nevertheless, the

appellant failed to heed his warnings. The Board has held

that removal for failure to follow instructions and/or AWOL

may support the efficiency of the service. See Proctor, 27

M.S.P.R. at 168-69 (the penalty of removal for refusing to

obey a proper order to return to work after a period of AWOL

was reasonable); Desiderio v. Department of the Navy, 4

M.S.P.R. 84, 85 (1980) (unauthorised absence from duty was

held to be proper grounds for removal because AWOL, by its

very nature, disrupts the efficiency of the service). We

find, therefore, that removal for the sustained charges was

within the tolerable limits of reasonableness.

ORDER

This is the Board's final order in this appeal.

5 C.F.R. § 1201.113(c),'

NOTICE TO APPELLANT

You have the right to request further review of the

Board's final decision in your appeal.
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Discrimination Claims; Administrative Review

You may request the Equal Employment Opportunity

Commission (EEOC) to review the Board's final "decision on

your discrimination claims. See 5 U.S.C. § 7702(b)(l). You

must submit your request to the EEOC at the following

address:

Equal Employment Opportunity Commission
Office of Review and Appeals
1801 L Street, N.W. Suite 5000

Washington, D.C. 20036

You should submit your request to the EEOC no later than 30

calendar days after receipt of this order by your

representative, if you have one, or receipt by you

personally, whichever receipt occurs first. See 5 U.S.C.

§ 7702(b)(1).

Discrimination and Other Claims-; Judicial Action

If you do not request review of this order on your

discrimination claims by the EEOC, you may file a civil

action against the agency on both your discrimination claims

and your other claims in an appropriate United States

district court. See 5 U.S.C. § 7703(b)(2). You should file

your civil action with the district court no later than 30

calendar days after receipt of this order by your

representative, if you have one, or receipt by you

personally, whichever receipt occurs first. See 5 U.S.C.

§ 7703(b)(2). If the action involves a claim of

discrimination based on race, color, religion, sex, national

origin, or a handicapping condition, you may be entitled to

representation by a court-appointed lawyer and to waiver of
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any requirement of prepayment of fees, costs, or other

security. See 42 U.S.C. § 2000e5(f); 29 U.S.C. § 794a.

Other Claims; Judicial Review

If you choose not to seek review of the Boavd's

decision on your discrimination claims, you may request the

United States Court of Appeals for the Federal Circuit to

review the Board's final decision on other issues in your

appeal if the court has jurisdiction. See 5 U.S.C.

§ 7703(b)(l). You must submit your request to the court at

the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court must receive your request for review no later than

30 calendar days after receipt of this order by your

representative, if you have one, or receipt by you

personally, whichever receipt occurs first. See 5 U.S.C.

§ 7703(b)(l).

FOR THE BOARD: ^ _ ̂

Taylory
Clerk of the Board

Washington, D.C.


